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I ntroduction:

[1] Thisisacase involving an endorsement to a motor vehicle liability policy which required
the named insureds to reimburse their insurer amounts paid out by the insurer to third parties for
property damage caused by persons prohibited from driving the insureds’ vehicle. Itisalso acase
of an insurer seeking to be reimbursed by an unnamed insured (i.e. a person insured by, but not
named in, the policy) amounts it paid to settle third party personal injury claimsin circumstances
where no judgment had been obtained by the third parties against the unnamed insured.

[2] The Plaintiff-insurer sought reimbursement from its named insureds pursuant to the
endorsement; and it sought reimbursement from the named insureds’ s son, who was also a person
insured under the policy, on the basisthat he drovetheinsured vehiclewhilehislicenceto drivewas
suspended in contravention of one of the statutory conditions of the policy.

[3] The endorsement upon which the insurer relies for reimbursement of the amount it paid to
settle athird party property damage claimisin the form of a standard endorsement form (S.E.F.)
approved by the Superintendent of Insurance in December of 1993 pursuant to Section 610 of the
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Alberta Insurance Act, RSA 2000, c.I-3. Itisknown as S.E.F. 8aand isentitled “ Property Damage
Reimbursement for Operating by Named Person Endorsement”.

[4] The endorsement contai ns an undertaking by the named insured that certain personswill not
drive the vehicle. However, if the undertaking is breached and those persons do drive and an
accident occurs and the insurer isrequired to compensate a third party for property damage arising
from that accident, then the insurer is entitled to reimbursement from its insured up to an agreed-
upon limit. The endorsement is offered to insureds who have the high-risk driverswho might have
access to their vehicles.

The Plaintiffs Claims:

[5] The Plaintiff-insurer seeks reimbursement, pursuant to the terms of the endorsement, from
its named insureds for what it had to pay athird party for the property damage she suffered in an
accident caused by the insureds’ son. The insureds son was one of two persons named in the
endorsement as being persons prohibited from driving theinsured vehicle. The other wastheir other
son.

[6] The Plaintiff-insurer also seeks ajudgment against theinsureds’ son for amountsit paid out
to the third parties to compensate them for the personal injuries they claimed to have sustained in
the accident on the basis that the son breached a statutory condition of the policy. The accident
occurred when the son driving while suspended; and the accident appeared to have occurred as a
result of the son’ snegligence. Furthermore, at the time of the accident, the son’ slicence was under
suspension for an unpaid fine in Ontario where was attending university. Reimbursement was
sought by theinsurer on the basisthat it had aright to claim reimbursement from any personinsured
by the policy, whether named or not, for any amount it was compelled by the Insurance Act to
compensate third party claimants, but which amount, because of a breach of the policy by the
insured, the insurer wouldn’t otherwise have had to indemnify the insured.

[7] In seeking reimbursement from the insureds’ son, the insurer relies on the fact that the
insureds sonwasdriving while hislicence was suspended in breach of the policy when the accident
occurred. That is, theinsurer seeks a judgment against the son for amounts in excess of what the
named insureds agreed to reimburse their insurer in the property damage reimbursement
endorsement. And, again, the basis upon which the reimbursement was sought was that the son’s
driving constituted a breach of a statutory condition in the policy, namely that which prohibits any
person who drives the insured vehicle with the consent of the named insured from driving it while
his or her licence is suspended.

The Defendants Defences:

[8] With respect to the insurer’s claim to reimbursement for the amount it paid for third party
property damage, the named insureds, represented by DennisMcDermott, Q.C., avery experienced
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insurance counsel, took the position that the property damage reimbursement endorsement was
invalid because the named insureds never signed the endorsement. The form of endorsement
approved by the Superintendent of Insurance required the “ Sgnature of the Insured” , to quote the
form. Thereferencetothe* Insured” on the form appeared to be to the named insured. However,
in this case the endorsement was signed by one of the named insureds' son who was also a person
insured by the policy.

[9] Section 608(e) of the Insurance Act definesthe “insured” asaperson insured by a contract
of automobile insurance, whether named or not. Section 620 states that any person insured but not
named in a contract is deemed to be a party to the contract for the purpose of recovering indemnity
to the same extent as if named in the contract as the insured. Also, in the insuring agreement, the
insurer’ s undertaking isto indemnify not only the named insureds but also every other person who
drives the insured vehicles with their consent. Section 616(i) of the Insurance Act also requires as
much. So, subject to the obligation to reimburse and the limitation on public liability coverage
contained in thetwo endorsements, the son signing the endorsement was an insured under the policy
or contract of insurance.

[10] With respect to the insurer’s claim to reimbursement for the amounts it paid out to
compensate the third party claimants for their persona injuries, the position taken by Mr.
McDermott, who also acted as counsel for the insured’ s son, was that a statutory precondition to
reimbursement had not been met. That precondition, said to be found in section 635(1) of the
Alberta Insurance Act, was that ajudgment had to be obtained by the injured third parties against
theinsured before the insurer could seek reimbursement from itsinsured. Since there had been no
judicial determination that the insureds son was liable to the third parties (i.e., that he was
negligent), it was argued that the insurer had no right to reimbursement from him. Alternatively,
counsel for the son argued that there ought to be relief against forfeiture of insurance coverage
because, although the policy has been breached, the breach constituted, at worst, imperfect
compliance with the policy, but not complete non-compliance. The licence suspension in Ontario
was for unpaid fines which the son claimed he did not know were even levied. Within days of the
accident, he paid the fines and the suspension was immediately lifted.

Thelnsured’s Covenant to Reimburse and thelnsurer’s Statutory Right to Reimbur sement:

[11] Oneof the* Agreementsof Insured” inthestandard form of automobileinsuranceisthat any
person insured by the policy agreesto reimburse the insurer any amounts which the insurer was
required by the Insurance Act to pay third parties, but which the insurer would not otherwise be
liable to pay under the policy (because of a breach). An amost identical right to seek
reimbursement isprovided for inthe Section 635 of the Albertalnsurance Act. With respect to both
the covenant to reimburse and the statutory requirement to reimburse, the insured took the position
that the payments made by the insurer to the third party claimants were made voluntarily. That is,
the payments made by the insurer were not required to be paid as there had been no judicial
determination of the insured’ sliability to the third parties. Alternatively, the insured sought relief
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from the requirement to reimburse, relying on those provisions of the Insurance Act which provide
relief from forfeiture of insurance coverage.

The Facts:

[12] Thefacts of this case are interesting. The Plaintiff is an insurance company. The named
insuredsare mother and father, Antoniettaand Rocco Terrigno, who run avery successful and well-
known restaurant here in Calgary, known as Osteriade Medici. At the time of the accident, their
son, Michael, wasastudent taking thecombined M.B.A/LL.B. program at the University of Western
Ontarioin London. Another son, Maurizio, who isnot a Defendant, also played arolein this piece.
Maurizio assisted Mom and Dad in running the restaurant and was the signatory to the property
damage reimbursement endorsement, as well as the reduction of coverage endorsement.

[13] Mr.and Mrs. Terrigno owned afleet of vehicles, including aJaguar and aMercedes, which
needed insuring. Sons, Michagl and Maurizio, had driving records which left something to be
desired from an insurer’ s perspective. The fact that the two boys were members of the family and
might be given accessto their parents’ vehiclesfromtimeto timeadded significantly totheinsurer’s
assessment of the risk of insuring Mom and Dad.

[14] So, in May of 2001, when the Terrignos were having difficulty obtaining insurance on
reasonable terms, an experienced insurance broker, Armin Wushke, attended at the Terrigno
restaurant to advise and take instructions with respect to the Terrigno’ s vehicle insurance needs. It
wasMr. Wushkewho suggested the endorsementsin question asameans of loweringthe Terrignos

insurance premiums. Thecircumstances surrounding the execution of these endorsementsiscritical
to assessing the validity of the property damage reimbursement endorsement in particular. When
Mr. Wushke met with Rocco and Antonietta Terrigno, together with their son, Maurizio, hewasthe
bearer of bad news about how much the premiums were going to be. According to Mr. Wushke's
nearly contemporaneous notes of thismeeting, thefamily patriarch, Rocco Terrigno, “ flipped out”

at the amount of the premiums quoted and instructed Mr. Wushke to cancel al insurance. Mr.
Terrigno then left the meeting in ahuff, leaving mother and son to deal with theissue. Mother was
upset. She knew that notwithstanding her husband’ s instructions she and he needed insurance for
their vehicles. So the meeting with the broker continued, albeit without her husband.

[15] Theresult of that meeting was that collision coverage on the Jaguar, the Mercedes, and the
Jeep Cherokee was deleted. The public liability and property damage coverage was reduced to a
million dollar and even that coverage was qualified by an endorsement which reduced the amount
of theinsurer’ sliability, in the event of an accident while either of the two sonsweredriving, to the
statutory minimum of $200,000.00. Also, the property damage reimbursement endorsement was
added to the policy.
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[16] Three years later, while the policy, with the endorsements, was still in place, Michael
Terrigno, one of the “prohibited” drivers, got into an accident. He was driving his mother’s
Mercedes, surprisingly, with her permission. He was changing lanes on a one-way west-bound
avenue in order to park on the left hand side of the avenue when he collided with a 1993 Pontiac
Sunbird, which had been driven in the same direction in the far left lane. The Sunbird itself
sustained minor body and other damage, but the occupantsof the Sunbird advancedfairly substantial
personal injury claims,

[17] Thenegligence aleged wasthat Michael Terrigno made an unsafe lane change. Michael’s
version of events was that the Sunbird was speeding and failed to overtake in safety. His parents
insurer, armed with al this information, settled the third parties’ claims by paying the third party
claimants atotal of $16,000.00, $1,600.00 of which was for property damage to the Sunbird. The
balance, $14,400.00, wasto settlethetheir personal injury claims. Significantly, therewasno action
commenced by thethird parties and no judgment obtained. Their claimswere simply settled by the
Plaintiff-insurer, although not entirely without involving the insureds' son.

[18] The Plaintiff-insurer now seeksto recover from the named insureds, Rocco and Antoinetta
Terrigno, the $1,600.00 it paid to settle the Sunbird owner’ s property damage claim pursuant to the
property damage reimbursement endorsement. Theinsurer also seeksto recover from theinsureds
son, Michael, the $14,400.00 it paid to satisfy thethird parties’ injury claims, onthebasisthat it was
entitled to do so because of his breach of the statutory condition in the policy. The statutory
condition alleged to have been breached wasthat which prohibited any person insured by the policy
from driving while his or her licence was suspended. Because of the breach of the statutory
condition, the insurer claimed it had both a “contractual” and a statutory right to claim
reimbursement of amounts paid to third parties. Counsel for the Michael argued that the right to
reimbursement of the personal injury payments was contingent upon the third parties recovering a
judgment against his client.

The Property Damage Reimbur sement Endor sement:

[19] With respect to the claim against the named insureds under the property damage
reimbursement endorsement, the endorsement isinteresting, to say theleast. On theonehand, there
wastheinsureds undertaking not to permit their sonsto drive any of the insured vehicles. On the
other hand, the endorsement, and the companion endorsement limiting indemnity to the statutory
minimum, provided for what would happen if they did drive. So, at one and the sametime, Michael
Terrigno was an excluded or prohibited driver under the policy and an unnamed insured, at |east to
the extent of the statutory minimum of $200,000 in personal injury and property damage liability.

[20] The relevant portions of the property damage reimbursement endorsement have been
reproduced below:
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“SE.F. 8a
PROPERTY DAMAGE REIMBURSEMENT FOR OPERATION BY NAMED PERSON
ENDORSEMENT
(Section A Only)

In consideration of the premium charged, and in consideration of my undertaking
that Terrigno, Maurizio and Terrigno, Mike will not drive or operate this
automobile, | agreeto reimburse theinsurer in the sum of $10,000.00 or the actual
amount of the loss or damage, whichever isthe lesser, in respect of loss or damage
to property arising out of each and every accident while Terrigno, Maurizio and
Terrigno, Mikewho isnot the named insured, ispersonally driving or operating the
automobile with respect to which indemnity is provided under Section A of this

policy.

| understand and agree that upon the occurrence of an accident involving loss or
damage to property of others:

a) notice shall be given to the insurer in accordance with Statutory Condition 3 of
this policy;

b) theinsurer shall investigate such accidentsand negotiateand pay resulting claims
or judgmentsarising therefromand | shall reimbursetheinsurer theamount agreed
to in this endor sement;

c) the limit of my liability for repayment shall be the amount stated in this
endor sement for each accident regardlessof the number of claimsarising therefrom.

If more than one automobile is insured under this policy, this endorsement shall
apply only to the automobile(s) described under item(s) number all of the schedule
of automobiles attached to and forming part of this policy.

Please read before signing because this endor sement requires you to repay to the
insurance company certain claims paid under this policy.”

Then there was a place for the * Sgnatures of the Insured” .

[21] The endorsement maybe puzzling to the uninitiated; but it worked slick as awhistle. The
insureds, Mr. and Mrs. Terrigno, were charged an acceptable (lower) premium. In return, the
insurer received an undertaking that the two sons would not drive their parents’ vehicles. Andin
the event of abreach of that undertaking, the insurer also received a covenant from its insureds to
reimburse it any amounts paid out to satisfy property damage claims up to a maximum of
$10,000.00. What iscurious, though, isthat theinsureds' liability to reimbursetheir insurer inthe
event of a breach was limited to property damage, and then only to the agreed-upon limit of
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$10,000.00. There was no obligation on the named insureds under the endorsement to reimburse
their insurer any amounts it had to pay out for loss or damage resulting from bodily injury.

The Reduction of Cover age Endor sement:

[22] Therewasalso acompanion endorsement, Standard Endorsement Form, S.E.F. 28, entitled
“Reduction of Coverage as Respects Operation by Named Person(s) Endorsement”. This
endorsement limited theinsurer’ sliability to the statutory minimum of $200,000 set forthin section
627 of the Insurance Act for loss or damage resulting from bodily injury or death or loss of or
damageto property inthe event of an accident occurring whileeither Mike or Mauriziowasdriving.
There was no provision in this endorsement for any reimbursement whatsoever.

[23] The approved forms of both of these endorsements required the signatures of the insureds.
However, the named insureds, Rocco and Antoinetta Terrigno, did not sign the endorsements.
Instead, their son, Maurizio, who, like Michagel, was both an excluded driver and an insured person
under the policy, signed the property damage reimbursement endorsement and the reduction of
coverage endorsement. Maurizio signed these endorsementsin May of 2001 in the presence of his
mother, after his father had left the room in a huff. The broker, Wushke, was aso present when
Maurizio signed the endorsements.

Renewals and Reminder s of the Excluded Drivers Covenant:

[24] Subsequent policy renewa smaderepeated referenceto the property damagereimbursement
and reduction of coverage endorsements for Mike and Maurizio Terrigno, including the policy
renewal which was in effect at the time of the accident (i.e. June 15, 2004). There were also a
number of |ettersfromtheinsurer’ sbroker to Rocco and AntoinettaTerrigno over theyearsbetween
2001 and 2004 reminding them, “ Your sonsMikeand Maurizio arenot allowed todrive” (emphasis
in the original), including a letter dated June 6, 2004 to Rocco Terrigno, about a week before the
accident took place. That letter read in part:

“We currently have insurance on the following vehicles:

1999 Jaguar driver Rocco
1999 Mercedes driver Antoinetta
2003 Nissan driver Rocco

these vehicles are under policy #H40088

2002 Dodge Dakota driver Kirk Charyton
2002 Jeep driver Jan Litnik
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these vehicles are under policy #K44026
Mike and Maurizio are EXCLUDED asdrivers.

| am concerned that you could get into some seriousliability issuesif in fact
Mikeand Maurizio aredriving. We have been informed through a claimthat
Maurizio was driving the Jeep and more recently that Mike was driving the
Mer cedes.

As you know the policy is void and does not respond to any claimsif
we have any undisclosed drivers or drivers that are specifically
excluded.”

[25] Theserenewal policiesandlettersarerelevant for anumber of reasons, not theleast of which
isthat both Mr. and Mrs. Terrigno testified at trial that they didn’t know their son, Mike Terrigno,
was aprohibited or excluded driver. They claimed that they were only aware of the prohibition on
Maurizio. | found that difficult to believe and concluded that Mr. and Mrs. Terrigno must be taken
to have known that both sons were excluded drivers. The insurer had done everything it could to
remind them of what | found they had agreed to. The reasoning for that finding follows.

The Validity of the Property Damage Reimbur sement Endor sement:

[26] Theargument that the property damage reimbursement endorsement wasinvalid for lack of
asignature by either or both of theinsureds was certainly problematic for theinsurer. Counsel for
the Terrignos pointed to Section 610(1) of the Insurance Act which states:

“610(1) No insurer may use a form of application, policy,
endorsement or renewal or continuation certificate in respect of
automobile insurance other than a form approved by the
Superintendent.”

And, asindicated above, the Superintendent of Insurance had approved aform which appeared to
require the “ Sgnature of the Insured”. Furthermore, in a letter dated December 31, 1993 to all
licensed automobile insurers, the Superintendent of Insurance had directed that the “insured is
required to sign the endorsement” .

[27]  Just above the spot where the signature of the insured isto be affixed, the approved form of
endorsement also includes the following caution: “ Please read before signing because the
endorsement requires you to repay the insurance company certain claims paid under thispolicy” .
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The caution appears to speak to the concern of the Superintendent of Insurance that the insured’'s
obligation to reimburse his or her insurer would require a fully-informed consent by the insured.

[28] Section 610(1) of theInsurance Act does not prescribe the consequences of an insurer using
aform of endorsement other than one approved by the Superintendent. Section 780(e)(iii) makes
it an offence to contravene Section 610(1) and Section 786(1) states that a person convicted of an
offenceisliableto afine. Asan alternativeto afine, Section 789(1) provides for administrative
penalties for contraventions of the Act. But nowhere in the Insurance Act does it state that the
failure to use an approved form vitiates what would otherwise be considered to be an enforceable
agreement or covenant by the insured.

[29]  Now, Section 513(1) of the Insurance Act does state that all the terms and conditions of a
contract of insurance must be set out in full in the policy or by writing securely attached to it when
issued. Otherwise, such termsand conditions, where they purport to modify or impair the policy’s
effect, areinvalid and even inadmissiblein evidenceto the prejudice of theinsured. Section 513(2)
goes on to state that the foregoing invalidity or inadmissibility does not apply to an alteration or
modification of the contract of insurance (the policy) agreed on in writing by the insurer and the
insured.

[30] My view isthat the property damage reimbursement endorsement did not modify or impair
the policy’ s effect and did not constitute an alteration or modification of the policy of insurance as
contemplated by Section 513(2) of the Insurance Act. The property damage reimbursement
endorsement was an agreement by the insureds to reimburse their insurer in certain circumstances.
It didn’t alter the policy. It didn’t change the coverage, as perhaps the reduction of coverage
endorsement did. It simply provided for reimbursement of certain payments made by the insurer.

[31] However, if | am wrong in failing to characterize the property damage reimbursement
endorsement as an alteration or modification of the policy which required the named insureds
agreement in writing, | find that the named insureds did agree in writing to the so-called alteration
or modification. They may not have signed endorsement; but they repeatedly ratified written
reminders of its presence and of its effect by writing chequesfor the reduced premiumsyear in and
year out for anumber of years prior to the accident.

[32] Asindicated above, there can be no doubt that both named insureds were aware of the
prohibition and the reimbursement obligation contained in the endorsement. It istrue that Rocco
Terrigno was not present when his son, Maurizio, signed the endorsement. It is possible, though
highly unlikely, that either Maurizio or Mrs. Terrigno neglected to inform Rocco of the substance
of the agreement. But it was Rocco who signed premium chegques and when he signed the premium
chequein 2001, after having instructed the cancellation of al insurance, he would have been made
aware of the more acceptable premiums. Furthermore, Mrs. Terrigno, one of the named insureds
and wife of Rocco, was present when the endorsement was explained by the insurance broker and
signed by her son. The fact that it was the endorsement which enabled the placing of insurance at
apremium level which was acceptable to Mr. Terrigno made any suggestion that Mr. Terrigno was
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unaware of it not credible. And in the years following 2001, this endorsement continued to be
attached to the policy. The insureds’ broker sent letters annually to Rocco Terrigno with the
emphatic reminder that “ your sons Mike and Maurizio are not allowed to drive” . One such letter,
just prior to the accident, contained the express admonition that the insurer suspected that the sons
had been driving the insured vehicles and that the Terrignos were risking “ serious liability issues
if in fact Mike and Maurizio are driving” . These repeated notices and warnings, left unanswered
as they were, must be given effect.

[33] Mrs. Terrigno testified that she had never seen the letters because her husband handled all
of the family’s insurance matters;, but she was present when the undertaking contained in
endorsement and the covenant to reimburse were made. Mr. Terrigno testified that he had never
seen the letters because his secretary handled all of hismail. Mr. Terrigno’s testimony is neither
credibleor justifiable. Itisnot crediblebecausetheinsured sbroker testified hemet personally with
Mr. Terrigno on an annual basis to review his insurance needs and on more than one occasion
communicated to him orally the admonition contained in his letters. It is not justifiable because
thosewho employ a secretary cannot be absol ved of responsibility for reading their correspondence.

[34] Theinsuredsalsoclaimed that they thought only Maurizio wasprohibited fromdriving. Y et
the evidence shows that every communication that they had with the insurer or their broker, from
the initial endorsement to the reminder letters, made it clear that the driving prohibition and
reimbursement obligation related to both sons. Michael’ sdriving record, which was put before me,
was such that it would be astounding if the named insureds did not know that the prohibition and
reimbursement obligation applied to him as well as Maurizio.

[35] But, is mere awareness enough, given that neither insured signed the property damage
reimbursement endorsement? | therefore considered whether the endorsement wasinvalid for lack
of a signature by either or both of the named insureds. Though not determinative, but a
consideration neverthel ess, wasthat the 1nsurance Act does permit agentsto sign certain documents
on behalf of insureds. Section 612(1) of the Insurance Act providesthat an agent of theinsured may
sign the application for insurance on the insured’ s behalf.

[36] Whilel am cognizant of the difference between the application for insurance and the policy
itself, 1 find that the insureds son, Maurizio, was the insureds agent when he signed the
endorsement. He was not only their son; but the circumstances surrounding the execution of the
endorsement also suggest that Maurizio was signing the property damage reimbursement
endorsement on his parents’ behalf. The circumstancesto which | refer include one of the named
insureds, the head of the household, the owner of the restaurant, walking out of the meeting with his
broker which was held to discuss, among other things, the problem he was having with escalating
insurance premiums. They also included an upset mother who knew they needed coverage. They
alsoincluded twenty or thirty-something, Maurizio, who hisfather testified “ workswith me every
day in the restaurant”, signing the endorsement. The endorsement was required to obtain the
insurance coverage his mother knew they needed. The endorsement was also required to achieve
the lower premiums his father wanted. What more need be said? Maurizio was his parents' agent.
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He had both actual and apparent authority to sign on their behalf. The authority was expressin the
case of hismother, apparent in the case of hisfather.

[37] Mrs. Terrigno cameto court aided by an interpreter and testified that all insurance matters
were handled by her husband. Her husband came to court and professed very little knowledge of
insurance matters. Rocco Terrigno claimed to never have seen the endorsements or the lettersfrom
his broker repeatedly reminding him that his two sons were excluded drivers. Hetestified that his
bookkeeper/secretary opened and dealt with all such mail. Mr. Terrigno testified however that he
wastheonewho signed al cheques, including those chequesfor the premiums hewasbeing charged
on the basisthat Maurizio and Michael would not drive the vehiclesin question. He also conceded
that he met with the broker, Armin Wushke, at least once a year at his restaurant. Mr. Wushke,
whom | found to be a knowledgeabl e and professional insurance broker, testified that he reminded
Rocco Terrigno annually of the exclusions which enabled the lower premiums. So even if there
wasn't actual or ostensible authority in Maurizio in thefirst instance to sign the endorsement on his
parents behalf, clearly Mr. Terrigno, who did sign the initial application for insurance, repeatedly
ratified Maurizio's actions on his behalf.

[38] Therefore, | reject the argument that the endorsement isinvalid becauseit wasn't signed by
the insureds. In so doing, | would also point to Section 527 of the Insurance Act which states,

“527 Any act or omission of the insurer resulting in imperfect
compliance with any of the provisions of this Act does not render a
contract invalid as against the insured.”

This section, of course, does not speak to the validity of an insurance policy vis-a-vis the insurer
where there has been imperfect compliance by the insurer. Y et Section 527 also does not state that
imperfect compliance by theinsurer rendersthe contract invalid againstit. Furthermore, nowhere
in the statute could | find a provision which states that imperfect compliance by theinsurer renders
the contract of insuranceinvalid asagainst theinsurer. Indeed, aspreviously indicated, the Act does
not appear to prescribe the consequences for the contract of insurance of afailure by the insurer to
employ aformof endorsement prescribed by the Superintendent of Insurance. Certainly one could
imagine circumstances where such a failure would vitiate the contract of insurance or a covenant
init. But one could equally imagine circumstances where it would not. | believe thisto be a case
of the latter.

[39] And although it may not be necessary for my decision, | find the insurer’ s failure to have
the named insureds sign the endorsement to be a case of imperfect compliance by the insurer as
opposed to complete non-compliance. The broker, Mr. Wushke, admitted he may have goofed by
not getting the named insuredsto sign the endorsement; but when pressed about his mistake, he not
only testified asto the circumstances surrounding the adding of the endorsement (in respect of which
he had kept contemporaneous or nearly contemporaneous notes which corroborated his version of
events) but he also testified that he was not unhappy to see Maurizio sign the endorsement because
it brought home to Maurizio, as one of the excluded drivers, that he was not to drive the vehicles
being insured. | suppose imperfect compliance, like beauty, is in the eye of the beholder. But
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despitethe undertaking contained in the endorsement, the excluded driver remained aninsured under
the policy. To have him sign the endorsement instead of the named insureds in the circumstances
of this case seems like imperfect complianceto me. And it is of no consequence that Michael, the
other excluded driver, was not around when these arrangements were made. The undertaking was
by the named insureds. It was up to them to abide by that undertaking.

[40] Evenif the failure to have the named insureds sign the endorsement constituted complete
non-compliance (as opposed to imperfect compliance), | am of the view that such non-compliance
in the circumstances of this case does not mean that the named insureds' promise to reimburse is
unenforceable. There was no ambiguity in the promise. Consideration for the promise was given.
There was no doubt the promise was made. There was no doubt the named insurers knew and
understood what the promisewas. Whileit istruethat contracting for insurance coverageisstrictly
regulated, | don’t believe that such strict regulation totally supplants common sense principles of
offer and acceptance and being bound by what you agree to.

The Breach of the Statutory Condition:

[41] The property damage reimbursement, which | have now found to be effective, permits
recovery only from the named insureds and then only that amount which the Plaintiff-insurer paid
out to repair thethird party’ s car. Theissue | must now address iswhether the insurer can recover
from either the named insureds or Michael Terrigno the $14,400.00 it paid to satisfy the third party
personal injury claims. That recovery is dependent, firstly, on whether Mike Terrigno breached a
statutory condition of the policy and, secondly, on whether that breach, if it be abreach, entitlesthe
insurer to reimbursement by theinsureds of what theinsurer paid out to compensate thethird parties
for their personal injuries.

Was There A Breach of the Statutory Condition by the Named | nsur eds?

[42] Intheabsenceof abreach of astatutory condition by the named insureds, theinsurer’ sclaim
to reimbursement from them was limited to the property damage because, although it was aterm of
the contract that the insureds undertook not to let Mike Terrigno drive under any circumstances, the
parties expressly agreed what the consequences of a breach of that undertaking would be. Those
agreed-upon consequences were that the insuredswould reimburse the insurer amounts paid out for
property damage only, to amaximum of $10,000.00. Why the agreement to reimburse was limited
to property damagewasnever explained; but that waswhat the approved form of endorsement stated
and that is what the parties agreed to. So the only basis on which the insurer could seek further
reimbursement would be if there was yet another breach justifying reimbursement. The only other
breach that might provide abasis for reimbursement would be that of permitting Mike Terrigno to
drive while hislicence was suspended.
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[43] The named insureds argued that there was no further breach by them of the policy. They
claimed that they didn’t know their son’ slicense had been suspended. |n support of their claim, they
pointed to the fact that even their son claimed no knowledge of the suspension.

[44] Thecasesholdthat while aninsurer does not haveto establish that itsinsured knew that the
license of the person he or she permitted to drive was suspended, it nevertheless must show that
there was a failure by its insured to exercise reasonable caution or prudence in investigating the
gualifications of the person permitted to drive the insured vehicle: Nichols v. Saskatchewan
Government Insurance [1984] 5 W.W.R. 349 (Sask. Q.B.) affirmed (1985) 31 M.V.R. xxxvi (Sask.
C. of A.). Evidence of afailureto exercise reasonable caution or prudence on Mrs. Terrigno’s part
might be inferred from her knowledge of her son’s questionable driving record and the possibility
that that record might have resulted in a suspension. But | believe drawing that inference isabit of
a stretch. Knowing that her son, at one time, had a valid driver’s licence, the only reasonable
precaution she might conceivably have taken was to have asked her son if it had been suspended
recently. But who askstheir adult children that before tossing them the keys? And even if she had
asked that question, the evidence disclosed that Mrs. Terrigno would have been advised by her son
that hislicence was valid because he didn’t know that it had been suspended. Not even counsel for
the insurer argued that Mrs. Terrigno, living in Calgary, ought to have made inquiries at the Office
of the Register of Motor Vehiclesin Ontario before lending her car to her son who was home from
law school. So, my view is that there was no evidence of a failure by the named insured, Mrs.
Terrigno, to exercise reasonable caution or prudence which is what the authorities hold must be
shown. | am of the view that she had no reason to believe her son’'s licence was suspended.
Presumably, the Supreme Court of Canada’ s decision in Co-operative Fire & Casualty v. Ritchie
(1983) 2 S.C.R. 36 issufficient authority for the proposition that thereisno right of reimbursement
fromtheinsured owner wherethat insured owner, having consented to thedriver’ suse of theinsured
vehicle, had no reason to expect that the driver would drive the vehicle in breach of the statutory
condition.

Was There a Breach of the Statutory Condition by the Unnamed I nsured?

[45] Withrespect to theissue of whether there was abreach of a statutory condition of the policy
by Michael Terrigno, thefirst point to be madeisthat statutory conditions apply not only to named
insureds but also to personsinsured by the policy, whether named or not. So, Michael Terrignowas
bound by the statutory condition. Therelevant statutory condition was Statutory Condition 2(1)(b):

Prohibited Use by I nsured

“2.
1. Theinsured shall not drive or operate the automobile,

@) ...

(b) while hislicenceto drive or operate an automobile is suspended ....”
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The question then is whether Mike Terrigno breached the condition.

[46] The Statement of Driving Record issued by the Ontario Ministry of Transportationindicated
that Mike Terrigno had had his licence suspended on May 21, 2003 for failure to pay afine related
to adefault judgment in atraffic court matter. That is, Michael was charged with atraffic violation
while attending law school in Ontario. A date was set for entering apleaor thetrial of the matter.
Michael failed to appear and afinewaslevied in hisabsence. Not knowing of thefine’ simposition
and not having kept the Ontario authorities informed of his current address, Michael failed to pay
the fine until it was brought to his attention following the accident in Calgary. When he paid the
fine, hislicence wasimmediately reinstated, June 24, 2004, nine days following the accident.

[47] Michael may not have had actual knowledge of the fine or the suspension; but there was no
evidence that he was unaware of the alleged traffic violation. Asalaw student, he ought to have
known that if he didn’t contest the charge, he would be fined, and that if he didn’t pay thefine, his
licence would be suspended. It isthelaw in Ontario. Andit'salso the law in Alberta.

[48] Togiveeffect totheclaim that he was unaware of the suspension, onewould have to import
aknowledge requirement into Statutory Condition 2(1)(b), asin“ while heknowshislicencetodrive
or operate an automobileis suspended” . Authority for the proposition that the prohibition isstrict
and doesn’'t require knowledge of the licence suspension is found in Prentice v. Co-operators
General Insurance Company, [1986] I.L.R. 1-2022. Inthat case, the Ontario Court of Appeal upheld
alower court’ s assertion that the Legislature could easily have inserted the word “knowingly” into
the statutory condition, but didn’t. In affirming the trial judgment, the Ontario Court of Appeal
stated simply that, “ the appellant ought to have known that hisdriver’ slicence would be suspended
for non-payment of a fine for speeding.”

[49] In Ratajczak v. Hemstra, [1985] O.J. No. 1784, McDonald D.C.J. opined, in very similar
circumstances, as follows:

It is unfortunate that the word * knowingly” isnot contained in this prohibition but
| cannot rewrite the policy or the statutory condition to insert that word. Itisclear
on the evidence before me that neither the father nor the son were aware that he
licence had been suspended, but thisknowl edge wasavailableto themhad they made
appropriate inquiries with the Ministry of Transportation and Communications. It
seems that there is no onus upon the Ministry to notify persons like the defendant,
Michael Hemstra, when their licenceis being suspended for non-payment of fines.”

[50] Now it might be argued that Ratajczak can be distinguished from the case at bar in that in
Ratajczak the insured had known of the suspension, but did not know that it had continued in force
without payment. However, Michael Terrigno knew that he had been charged with aninfractionand
that the matter had been set for trial. Asalaw student at the time, he would have amost certainly
known that he would likely be convicted in his absence and that, at the very least, afine might be
levied. And, he must al so be taken to have known that Section 46(2) of the Ontario Highway Traffic
Act provided asfollows:
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“46(2) If the payment of a fine imposed on conviction for an offence is in
default, an order or direction may be made under section 69 of the
Provincial Offences Act directing that the convicted person’ sdriver’ slicence
be suspended and that no driver’ slicenceissued to himor her until the fine
ispaid.”

Although suspension is discretionary, it is a possible outcome of a failure to pay a fine.
Furthermore, the phrase, “ until the fine is paid” does not appear to brook any argument that the
suspension issomehow retrospectively invalidated by payment. The suspensionisdeemedto bein
force until payment isreceived. Mike was, therefore, a suspended driver.

[51] It also goes without saying that Michael’s suspension in Ontario meant he was also
suspended in Alberta. The Alberta Traffic Safety Act expressly prohibits driving where the licence
has been suspended elsewhere in the Dominion:

94(1) For the purposes of this section, a person is an unauthorized driver if that
person’s licence or permit to operate a motor vehicle in a jurisdiction outside
Alberta is suspended or cancelled’

[52] Inconclusion, | find that the contract of insurance was breached by Michael. Hislicenceto

drive was suspended. And, whether or not he had knowledge of the suspension, the statutory
condition was breached.

Relief from Forfeiture

[53] Counsel for Michael argued that if his client’ s driving while suspended was found to be a
breach of the statutory condition, then, given the nature of the breach, relief from forfeiture of
insurance coverage ought to be granted by the court. He cited Section 515 and 521 of the Insurance
Act:

“ 515 When there has been imperfect compliance with statutory condition as to the
proof of loss to be given by the insured or another matter or thing required to be
done or omitted to be done by the insured with respect to theloss and the consequent
forfeiture or avoidance of theinsuranceinwhole or in part and the Court considers
it inequitable that the insurance should be forfeited or avoided on that ground, the
Court may relieve against the forfeiture or avoidance on any terms it considers
just....

“ 521 When there has been imperfect compliance with a condition or term of the
contract as to proof of loss to be given by the claimant and a consequent forfeiture
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or avoidance of the insurance, in whole or in part, and the Court considers it
inequitablethat theinsurance be forfeited or avoided on that ground, the Court may
relieve against the forfeiture or avoidance on any termsit considersjust....

[54] Onthefaceof it, these provisions appear to beinapplicablein that they appear to relate only
to the proof of loss requirements (Statutory Conditions 3 through 7) where one might expect some
leeway to be given to theinsured with respect to compliance with conditionsrequiring the provision
of information, etc., after aloss. However, it appearsthesetypes of sectionshave been givenamuch
broader interpretation: Falk Brothers Industries Ltd. V. Elance Seel Fabricating Co. (1989) 39
C.C.L.I1.161 (S.C.C.). Three Ontario cases have held that asimilar provision could apply in cases
involving breaches of conditions committed before the loss, such as driving without a licence:
Quarrie v. Sate Farm Mutual Insurance Co. (1997) 42 C.C.L.I. (2d) 21 (Ont.Gen. Div.); Clark v.
Cooperators General Insurance Co. (1997) 50 C.C.L.I. (2d) 111 (Ont.Div.Ct.); and Pilot Insurance
Company v. Clayton [1998] I.L.R. [-3570 (Ont. C. Of A.).

[55] The Ontario Court of Appeal apparently took the opposite view in McEnaney v. General
Accidental Assurance Co. of Canada [2005] O.J. 717, acasewhich alsoinvolvesan expired driver’s
licence. Leave to appeal to the Supreme Court of Canada was refused; 2005 Carswell Ont. 5327.

[56] However, | believethe answer in this caselies not in the debate about whether relief can be
granted for pre-loss, as opposed to post-1oss, breaches. It liesin holding that the insured’ s breach
inthiscasedid not constituteimperfect compliance but rather constituted compl ete non-compliance
with the statutory condition which required the insured to refrain from driving the insured vehicle
while his or her licence was suspended. Perhaps the failure of the named insured, Mrs. Terrigno,
to refrain from permitting the use of the insured vehicle by a person who is a member of her
household while his licence to drive was suspended might have constituted imperfect compliance
when she had no reason to believe that person’s licence was suspended. But, in my view it was
compl ete non-compliance when the unnamed insured, Michael Terrigno, drove theinsured vehicle
while his licence was suspended and while he had every reason to believe that it was suspended.

[57] So, | am not inclined to grant relief from forfeiture of the insurance coverage by reason of

the insured’ s breach of the statutory condition.

Does the Breach of the Statutory Condition by the Insured Entitle the Insurer to
Reimbur sement?

[58] Counsel for the insured went on to argue that even if there were a breach of the statutory
condition and | wasn’t inclined to relieve against forfeiture, the Plaintiff-insurer was still precluded
from claiming reimbursement because no judgment had been obtained by the third parties against
him as required by Section 635 of the Insurance Act.
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[59] Section 635 of the Insurance Act is a lengthy section of the Act with sixteen subsections.
Nevertheless, | propose to reproduce much of the section because | believe that only in considering
the section as a whole can one assess the argument which has been based upon it.

“635(1) Any person who has claim against an insured for which indemnity is
provided by a contract evidenced by amotor vehicleliability policy, eventhoughthat
personisnot a party to the contract, may, on recovering ajudgment in respect of the
claimin any province or territory against the insured, have the insurance money
payable under the contract applied in or toward satisfaction of the judgment and of
any other judgmentsor claimsagainst theinsured covered by the contract and may,
on the person’s own behalf and on behalf of all persons having such judgments or
claims, maintain an action against the insurer to have the insurance money so

applied.

) ...
3) ...

(4) The right of a person who is entitled under subsection (1) to have insurance
money applied on the person’s judgment or claimis not prejudiced by

@ an assignment, waiver, surrender, cancellation or discharge of the
contract, or of any interestin or of the proceeds of the contract, made
by the insured after the happening of the event giving riseto aclaim
under the contract,

(b) any act or default of the insured before or after that event in
contravention of this Subpart or of the terms of the contract, or

(© any contravention of the Criminal Code (Canada) or a statute of any
provinceor territory or of any stateor the District of Columbia of the
United States of America by the owner or driver of the automobile,

and nothing mentioned in clause (a), (b) or (c) is available to the insurer as a
defence in an action brought under subsection (1).

) ..
(6) ...
(7) When a person has recovered a judgment against the insured and is entitled to
bring action under subsection (1) and the insurer admits liability to pay the

insurance money under the contract, and the insurer considers that

@ there are or may be other claimants, or
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(b) there is no person capable or giving and authorized to give a valid
discharge for payment who iswilling to do so,

the insurer may apply to the Court ex parte for an order for payment of the money

into Court, and the Court may, on the notice, if any, it thinks necessary, make an
order accordingly.

(8) ...

) ...

(20) ...

(11) ...

12) ...

(13) The insured must reimburse the insurer on demand in the amount that the
insurer has paid by reason of this section and that it would not otherwise be liable
to pay.

(14) When aninsurer deniesliability under a contract evidenced by a motor vehicle
liability policy, it must, on application to the Court, be made a third party in any
action to which the insured is a party and in which a claim is made against the
insured by any party to the action in which it isor might be asserted that indemnity
is provided by the contract, whether or not the insured enters an appearance or
defence in the action.

(15) On being made a third party, the insurer may

€)) contest the liability of the insured to any party claiming against the
insured,

(b) contest the amount of any claim made against the insured,

(© deliver any pleadings in respect of the claim of any party claiming
against the insured,

(d) have production and discovery from any party adverse in interest,
and

(e examine and cross-examine witnesses at the trial,

to the same extent asif it were a defendant in the action.
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(16) ..."

[60] Subsequent sectionsinthelnsurance Act providefor regulationsrequiring counsel for third
party claimants, in actions against insureds, to give notice to the defendant’ sinsurer (Section 635.1
of the Insurance Act). Thereisalso arequirement that the insured give notice to hisor her insurer
of any actions commenced or steps taken against him or her for damages occasioned by the use of
the insured vehicle (Section 637 of the Insurance Act).

[61] Section 635 seems to be intended to achieve the following objectives:

(i) to give third parties a right of recourse against the tortfeasor’s insurer, i.e. the
right to have the insurance money payable under the motor vehicle liability policy
appliedin satisfaction of their claimsagainst theinsured, solong assuch third parties
have recovered a judgment against the insured;

(ii) to give the insurer the right to contest the liability of its insured to such third
parties; and

(iii) to give the insurer the right to demand reimbursement from its insured for
amounts it might have had to pay to third parties by reason of the third parties
rights, under Section 635(1), to have the insurance monies applied in satisfaction of
their judgmentsin circumstances where, but for the section (i.e., but for theright of
recourse), the insurer would not be liable to pay such insurance monies.

The guestion before me was whether these provisions prevented that the insurer from demanding
reimbursement because no judgment was recovered by the third parties against the insured?

[62] Theanswer to that question turns, in part, on whether the insurers’ rights to reimbursement
are limited either to the statutory right contained in Section 635(13) of the Insurance Act or to the
contractual right contained in the “Agreements of Insured” in the policy. If so, subject to what |
have to say below, it appears at least that a judgment against the insured may be a necessary
prerequisite to reimbursement. However, if there is aright, apart from the Insurance Act or the
policy, for an insurer to seek reimbursement, then the so-called requirement of ajudgment against
the insured by the third party claimant may not exist.

[63] The problem is identifying what cause of action the insured might have (apart from the
statute or the contract) against the insured person? Isthere an action in tort? Isthere an actionin
restitution or unjust enrichment? Istherearight of subrogation? Tortswhich cometo mind include
an action for breach of a statutory duty (for example, the statutory duty to be licenced to drive) or
inducing abreach of contract. Neither wereargued. Nor wasunjust enrichment seriously advanced.
And theinsurer did not argue that Mrs. Terrigno, who after all gave her son permission to drivethe
car, had a cause of action against her son to which the insurer might be subrogated.
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[64] So, | proceeded on the basisthat theinsurer’ sright to reimbursement in this case lay solely
in the statutory right to reimbursement contained in Section 635(13) of the Insurance Act or the
contractual right to reimbursement contained in the policy which itself islimited to amountswhich
theinsurer paid by reason of the provisionsof any statute relating to automobileinsurance (viz., the
Insurance Act ).

[65] Counsel for the insureds argued that in these circumstances a judgment is necessary and
cited HisHonour Judge Ingram’ sdecisionin Lombard Canada L td. v. Kostash [2006] A.J. No. 612
(Alberta Provincia Court) and Ontario County Court Judge Zalev’'s decision in Perri v. Allstate
Insurance Co. of Canada [1984] |.L.R. 1-1804. Both cases seen to suggest that in order for the
insurer to seek reimbursement from the insured, the third party must have obtained a judgment
against the insured unless the insured has somehow agreed that the insurer can settle and pay the
third party claims without the requirement of a judgment.

[66] InLombard Canada Ltd. v. Kostash, Judge Ingram of our court held that in order for there
to be recovery by the insurer from the insured of payments made to third parties, there must have
been ajudgment obtained by the third parties or some admission of the validity of their claims by
the insured. Counsdl for the Plaintiff insurance company argued that Judge Ingram’s comments
appeared to bein conflict with what the Supreme Court of Canada said and did in Co-operative Fire
& Casualty Co. v. Ritchie (1983) 2 S.C.R. 36, where the court appeared to say that the fact that no
judgment was recovered by the third parties did not preclude the insurer from obtaining
reimbursement from an unnamed insured in circumstanceswhere that unnamed insured drovewhile
intoxicated in breach of one of the statutory conditions of the policy. But, as counsel for the
insureds responded, the validity and the amount of the third parties’ claims against the insured in
the Co-operative Fire & Casualty Co. v. Ritchie case were acknowledged and agreed to by the
insured and it was for that reason that the Supreme Court of Canada allowed the insurer to obtain
reimbursement from the named insured’ swife who drove the vehicle in question while intoxicated
inbreach of thepolicy of insurance, even though no judgment agai nst theinsured had been obtained.

[67] With respect to the Lombard Canada Ltd. case decided by Judge Ingram of this court, two
points must be made. Firstly, in that case there was no breach of policy by theinsured. So Judge
Ingram’s comments with respect to the need for a judgment in order for the insurer to demand
reimbursement were obiter. But, more importantly for the purpose of my decision, the insurer in
Lombard acted unilaterally; and no one would question a decision denying reimbursement in
circumstances where the insurer simply settled athird party claim without input from the insured.
The following statement by Judge Ingram | believe provides valuable insight into the rationale for
the rule which holdsthere must be ajudgment against the insured or an admission of liability by the
insured in order for the insurer to be in position to demand reimbursement:

“ Aninsurer hasvery broad powersin dealing with third party claims and may protect its
interests even where they conflict with those of the insured. When the insurer seeks to
recover fromtheinsured for a claim paid to a third party, the good faith obligation of the
insurer requires some consultation, or at least communication with the insured before the
claimwas paid. | do not have to decide of what such consultation or communication must
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consist, but heretherewasnone, whichisclearly insufficient. Aninsurer may not act in bad
faith and then sue its insured, particularly where its actions consist of admissions and
payments, on behalf of the insured, which could affect the insurability or rating of the
insured for future insurance purposes, asin this case.”

[68] Thequestion| must addressin light of what appear to be the objectives of Section 635 of the
Insurance Act and in light of what the decided cases referred to above have held, iswhether in this
case the absence of ajudgment against theinsured or the absence of hisadmission of liability or his
agreement on the quantum of the third party claimants’ damages constitutes an absolute bar to the
insurer demanding reimbursement.

[69] The author of the chapter on automobile insurance in Insurance Law in Canada (2002
Thomson Canada Limited, Toronto), Randall J. Bundus, is clearly of the view that reimbursement
of theinsurer by theinsured is contingent upon ajudgment having been obtained against theinsured
by the third party claimant or upon there being an agreement by the insured that the insurer may
settle claims without the requirement of a judgment. In dealing with the Ontario equivalent of
Section 635 of the Alberta Insurance Act, Mr. Bundus had thisto say at p. 17-89 of vol 2 of the
loosel eaf text:

“(e) Reimbursement of Insurer by Insured

By subsection 13, the insurer is entitled to seek reimbursement from the
insured for any amount paid to a third party for which the insurer would not have
been liable except for the operation of subsection 4 and 5. However, for theinsurer
to take advantage of subsection 13, the payment for which reimbursement is sought
must have been made pursuant to the direct recourse section. Subject to one
exception discussed below, the third party must have obtained a judgment against
theinsured. A settlement affected either by theinsured himself or theinsurer on his
behalf is not sufficient ....

The exception to this requirement of a judgment against the insured arises
wheretheinsured and insurer, prior to settlement with the third party, have entered
into an appropriate for of non-waiver agreement. In London Assurance co. V.
Jonassen, theinsured, befor e settlement by theinsurer, agreed that ‘ theinsurer may
settle and pay any or all claims arising from the said occurrences without the
requirement of a judgment against the undersigned’. It was held that the
requirement of a judgment against the insured merely states that the evidence on
which theliability of theinsured to reimbursetheinsurer isbased and that it isopen
to theinsurer and insured to waive proof on thisformand to accept a settlement in
its place.”

[70]  Theuninitiated might not be faulted to questioning how the courts have repeatedly inferred
that a judgment against the insured is a necessary prerequisite to reimbursement from statutory
provisions similar to Section 635 of the Albertalnsurance Act. Indeed, even the decided cases are
not unanimousin inferring it to be a necessary prerequisite; athough it appears that the prevailing
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view is that a judgment against the insured or an admission of liability by the insured is a pre-
condition to reimbursement. Cases suggesting otherwise, i.e., that a judgment might not be a
necessary prerequisite to demanding reimbursement, include Economical Mutual Insurance Co. v.
Geldart [1984] N.B.J. No 35 (N.B.Q.B), London Assurance v. Jonassen [1968] 10.R. 487 (Ont.
C.A.) and some of the comments of the Supreme Court of Canada in the Ritchie case cited about.
There are however many more cases holding that ajudgment is required.

[71] | believeresolution may liein examining what Section 635 of the Alberta Insurance Act and
similar provisionsin other Insurance Acts were intended to achieve. Clearly, the main objective
of Section 635 of the Alberta Insurance Act isto give third parties aright of recourse against the
tortfeasor’ s insurer with whom the third parties would have no privity. That is, it wasintended to
give third parties the right to have the insurance monies payable under motor vehicle liability
policiesapplied in satisfaction of their claims. Theinsurer’ sright to reimbursement was secondary
to that objective. And the only way, under the statute, that a person who had a claim against an
insured for which indemnity was provided could, as a matter of right, “demand” that the insurance
monies be applied in satisfaction of his or her claim is if he or she had a judgment against the
insured.

[72] The reason behind the requirement of ajudgment is to definitively establish the insured's
liability to thethird party claimant beforetheright of recoursearises. Only then doesthethird party
claimant have the right to demand that the insurance monies payable under the policy be appliedin
satisfaction of hisor her claim. And while Section 635(15) confers upon the insurer the right to
contest the insured’ s liability to the third party claimant or the amount of any third party’s claim
against the insured, there is no obligation to do so. Section 635(15) is permissive. Theinsurer is
free to settle third party claims. Indeed, its primary obligation to its insured under the policy of
insuranceis* to indemnify theinsured ... against the liability imposed by law upon theinsured ....”

And when one had reference to theinsurance policy provisionsdealing with the* Time and Manner
of Payment of Insurance Money”, it isthe proof of loss which triggers the requirement to pay the
insurance money for which the insurer is liable and proofs of loss may be given by any person to
whom any part of the insurance money is payable.

[73] But while an insurer may voluntarily pay the insurance money for which it is liable under
the contract to athird party claimant, can it insist upon reimbursement from itsinsured for what it
paid third party claimantsin the absence of ajudgment? Asindicated above, it has been repeatedly
held that Section 635 of the Albertalnsurance Act and like provisionsin other provincial insurance
legidation prevent insurers from insisting upon such reimbursement where there has been no
judgment against their insureds. Thebasisfor that holding liesin thewording of subsection 635(13)
of the Alberta_Insurance Act, which wording, slightly atered, is also found in the policy:

“The insured must reimburse the insurer on demand in the amount that the insurer
has paid by reason of the section and that it would not otherwise be liable to pay.”

The argument is that any amount the insurer voluntarily pays to settle a claim pursuant to the
provisions of the policy is not an amount the insurer has had to pay “ by reason of this section”
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because the only amount that an insurer would have had to pay by reason of Section 635 is an
amount recovered by way of judgment by a person who had a claim against an insured.

[74] | must say | have had difficulty construing Section 635(13) asit has been construed. In my
view, what Section 635 does is give the injured third party direct recourse against the insurer. In
the absence of Section 635, there would be no such recourse. Any amount that an insurer pays a
third party claimant istherefore paid by reason of this direct recourse provision. The provision for
ajudgment isthere simply to give the insurer the opportunity to contest the liability of the insured
to the third party claimant or the opportunity to contest the amount of the third party’s claim. The
insured, of course, asthe alleged tortfeasor, also has the opportunity to contest hisown liability by
virtue of our system of civil claims. But, in my view, ajudgment against the insured, as provided
for in Section 635(1), is N0 more a necessary prerequisite to reimbursement than is a judgment
against the insurer, as provided for in Section 635(2). Nor isthe insured’ s agreement to waive the
requirement of ajudgment anecessary prerequisiteto reimbursement. One could certainly imagine
circumstanceswherean uncooperativeinsured whowasclearly liablefor theamountsbeing claimed
by athird party might unreasonably refuse to agree to waive the requirement of ajudgment. Does
thethird party, inthat circumstance, haveto suetheinsured and recover ajudgment before he or she
can be compensated? The answer to that questionisclearly no. But the answer to the next question
islessclear. Doesthe third party have to obtain a judgment against the insured before the insurer
can be reimbursed in the circumstance described above where theinsured’ sliability isclear and the
insurer would not otherwise be required to indemnify the insured?

[75] My view isthat thereisno hard and fast rule requiring ajudgment and that iswhy there has
been conflicting authority on this issue from the time these direct recourse provisions were first
enacted. That is also why, in the absence of any express statutory authority (except perhaps in
Ontario), courts have been made exceptions in circumstances where the insured was considered to
have waived the requirement of ajudgment.

[76] However, whileitisclear isthat the Legislature, in granting third party claimants recourse
to the insurance monies, wished to provide the insurer with the opportunity to contest the liability
of the insured to the third party claimant, it is equally clear that there was no intention on the
Legidature' s part to take away the insured’ s right to contest his or her liability, which right exists
separate and apart from any insurance legislation. Inthe caseat bar, theinsured, Michael Terrigno,
immediately denied liability and told his parents’ insurer (whom he had reason to suspect would be
denying coverage in any event) that he would be handling the claim himself. The problem is that
he didn’t handle the claim himself.

[77]  Within one month of the accident, on July 12, 2004, the insurance company wrote Mr. and
Mrs. Terrigno as follows:

“This letter is to advise that you are in violation of your policy. Your driver,
Michael, has refused to cooperate with us and will not provide us with a statement
of the circumstances of thisloss....
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“We have no choice but to deny the claim being presented by the other parties,
Gwayzar and Haji Mosathroughtheir solicitor, Saddullah Jan of Shory Law Offices.
We have directed Mr. Jan to deal directly with you....

“ Copies of the letters received from Mr. Jan’s are attached for your reference.”

About a month later, on August 10, 2004, the Plaintiff insurance company wrote the Terrigno’s a
second letter asfollows:

“We have not heard fromyou in regardsto our letter of July 12, 2004.

“We have advised the claimant’ s solicitor to deal directly with you for the damages
sustained to their vehicle, and theinjuriesreported. You will beresponsiblefor any
and all payments, judgments, and/or legal coststhat may be generated by thisclaim.

“1 amclosing my file.”

A week or so later, instead of taking control of the matter, Michael Terrigno simply provided the
insurer with abrief excul patory statement, which | took asan indication that hewas prepared to have
the insurer deal with the third party claimants.

[78] Theinsurer then advised Michael Terrigno to go to court to get the liability issue settled.
Otherwise, the insurer advised, it would be settling the third parties’ claims asit saw fit. Michael
did nothing except urge his insurer to investigate the third parties' claims more thoroughly. The
insurer did so and about ayear later, it wrote Mr. and Mrs. Terrigno advising that it had settled the
third party injury and property damage claims and was demanding reimbursement.

[79] Some evidence of the basis on which the insurance company settled with the third party
claimants was put before me; but, as counsel for Michael Terrigno argued, there was no real trial
of theissue of Michael’ sliability for the accident or, more importantly, of the issue of whether the
third parties actually suffered personal injuries in the accident. On the evidence before me, it
appeared that Michael was at fault; but that same evidence also suggested that the third parties
personal injury claims were exaggerated and the compensation they received was excessive. The
third party claimants were not called to give evidence. Michael Terrigno did give evidence. He
testified that there was no way anyone could have been hurt in the accident. And that evidence was
supported by theinitial police report which indicated no injuries to the third party claimants. Yet
the third parties’ personal injury claims were settled for $14,400.00. There may have been good
reason for the settlement; but in the face of Michael’ s evidence and in the absence of satisfactory
evidence asto why the settlement was made, | had some doubts about whether Michagl, the person
from whom the insurer now seeks reimbursement, received an opportunity to contest hisliability.

[80] Ontheother hand, therewasevidencethat theinsurer twice urged Michael to get theliability
issue decided and twice warned Michael that if he didn’t, it would be settling the claims as it saw
fit. | find that Michael was the author of his own misfortune in that he was less than cooperative

2009 ABPC 203 (CanLll)



Page: 25

with the insurer and, more importantly, failed to seize the initiative himself to get the issue of his
liability determined. Michael had every opportunity to contest hisliability. Heor hisparentscould
have sued for the damages to their car and the issue of liability would have been determined. Or,
he could have contacted the third parties’ lawyersto get them to commence an action. Or he could
have sought some other form of judicial determination.

[81] Admittedly, muddying the waters in this case was the fact that the insurer mistakenly
believed it need not involve Michael or hisparentsinits settlement discussionswith thethird parties
becauseit thought it was entitled to reimbursement pursuant to the property damage reimbursement
endorsement which it misunderstood as giving it acontractual right to reimbursement, up to alimit
of $10.000.00, for any and all damages (persona and/or property damage) arising out of the
accident. That misunderstanding caused the insurer to settle the claim, confident in the knowledge
that it could claim such reimbursement pursuant to the endorsement. That confidence, of course,
was misplaced; but, worse, it led theinsurer to act somewhat unilaterally. But that unilateral action
only took place after Michael had been repeatedly invited to get a determination of liability. If he
didn’t, the insurer advised Michael that it would go it alone.

[82] My decision must turn on whether or not the insured was either afforded an opportunity to
contest hisliability to thethird parties or whether hewaived it. The opportunity to contest liability,
of course, can present itself in many ways. It can present itself in an action commenced by the third
parties. Or it can present itself in an action commenced by theinsureds against thethird party driver
for the damageto their vehicle. It might also have presented itself in tri-partite discussions leading
to a settlement between the insured, the third parties claimants and the insurer. Alternatively, the
opportunity to contest liability can be waived by the insured. The latter is what | believe the
evidence in this case supports.

[83] In my view, necessary prerequisites to reimbursement of the insurer by the insured may
include any one of the following:

@ ajudgment against the insured by the third party claimant,
(b) an admission of liability by the insured and an agreement on quantum,
(© an express delegation of authority to the insurer to settle the third party claims,

(d) an acquiescence by the insured in having the insurer settle the third party claims as
it seesfit, or

(e awaiver by theinsured of hisor her right to contest the third party claim.
The evidence in this case did not support the presence of (a), (b), or (c). It did however

support an acquiescence or acceptance by the insured to have the insurer handle the claims. And
it also supported afinding of awaiver by the insured of hisright to contest the claim. That waiver
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isto befound in the insured’ sinaction. Michael Terrigno was content to return to law school and
let the insurer deal with the claim. So the defence of no judgment against the insured fails.

[84] Therewill therefore bejudgment in favour of the insurer against its named insureds for the
amount it paid out to settle the third party property damage claims pursuant to their agreement to
reimburse those amounts and a judgment in favour of the insurer against the insureds' son for the
amount it paid out to settle the third party personal injury claims. That is, there will be ajudgment
against Antoinetta and Rocco Terrigno for $1,600.00 and ajudgment against Michael Terrigno for
$14,400.00.

[85] Costs may be spoken to if not agreed upon.

Heard on the 11" day of July, 2007 and the 28" day of May, 2008.
Dated at the City of Calgary, Albertathis 10" day of August, 2009.

B.K. O Ferral
A Judge of the Provincial Court of Alberta

Appearances:

Dennis A. McDermott, Q.C.
for the Defendant

Michael D. Aasen
for the Plaintiff

2009 ABPC 203 (CanLll)



