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[1] On September 26, 1997, Carmen Wadhwani was driving a motor vehicle insured by the
defendant (“State Farm”) when she was involved in an accident and injured. While she
continued her career as an aesthetician for several years, Ms Wadhwani’s cvidence is that her
physical condition deteriorated to the point where, in August, 2005, si¢ could no longer
continuc. She has not worked since.

[2]  While State Farm-provided certain benefits, the relationship rcacheu the point where Ms
Wadhwani commenced these proccedings in 2007 seeking income replacement, medical and
rehabilitation benefits under the Statutory Accident Bencfits Schedule — Aucidents On or After
November 1. 1996, O. Reg. 403-96 (“SABS™). She also sccks $35 million i:: damages for breach
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of contract and breach of fiduciary duty and an award in the same amount on account of punitive,
aggravaled and cxemplary damages for “bad faith”.

[3] State Farm sccks to dismiss all or altematively, portions of the cla:m pursuant to Rule
20.01(3). State Farm argues there is no genuine issue requiring a trial with respect Lo any portion
of the claim.

BACKGROUND

[4] At the time of the accident Ms Wadhwani was 33 years old. She hal recently started her
own business as an aesthetician. Her revenue was modest.

[5]  While not hospitalized, it is undisputed Ms Wadhwani was injured. Iour days after the
accident she was first seen by her family physician Dr, Cameron, Her visits to Dr. Cameron and
other health professionals have been frequent. While she continued (o work, she consistently
complained ol neck and back pain and severe, nausea inducing, headaches. she also experienced
persistent pain in her left knee attributed to her knees coming into contact with the dashboard on
mpact.

[6]  OnOctober 2, 1997, Ms Wadhwam signed an Application for Accident Benefits. She did
not complete the portion of the application which asked whether she was anable to work. Ms
Wadhwani soldicred on. In February, 1998, Ms Wadhwani described her offorts to the claims
consultants retained by State Farm as follows:

“Although T have continued to work in my business since the accident, I feel that
1t has cffceted (sic) my ability to work and the amount of work tha: 1 have been
able to do.”

(71 By late February, 1998, State Farm had received:

a. an opinion from its claims consultant, McCully & Associates Inc,
(*MeCully’), that Ms Wadhwani had no entitlement to income replacement
benefils given her modest earnings; and

b. an opmion from Kingsway lealth & Rchabilitation Associates
(‘Kingsway’) that Ms Wadhwani was “not substantially disabled fro1m performing
the essential tasks of her job or her activitics of daily living as a resuiit of injuries
sustamed”.

(8]  On February, 24, 1998 Statc Farm advised Ms Wadhwani of its decision Lo cease paying
income replacement benefits after March 9, 1998. She was advised of her r:uht to be assessed at
a Designated Asscssment Centre (‘DAC’). A copy of the letter was sert lo Ms Wadhwani’s

lawyer.
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[9]  While the required DAC forms were not returned, the first of three mediations was
conducted by the Ontario Insurance Commission. A report of mediator was released June 16,
1998. The inability of the partics to resolve the income replacement benefli claim was outlined.
The report indicated that claims to medical and rchabilitation bencfits wen: not then in dispute.
While correcspondence passed between State Farm and Ms Wadhwani's lawyer, the issucs
between the parties do not appear to have been either settled or narrowed.

[10] A further treatment plan was presented to State Farm in October, 1958. It requested State
Farm to fund the costs of additional physiotherapy and massage therapv, In light of the
Kingsway report, State Farm declined. Ms Wadhwani did not seck 2 DAL assessment and did
not request a further mediation. Silence reigned.

[11]  On November 1, 2000 Stale Farm advised Ms Wadhwani and her l:iwyer, in writing, of
the time frame within which details of any outstanding medical and rel:abilitation cxpenses
should be forwarded and of State Farm's intention to then close its file.

[12]  While there appears 1o have been no communication between the parties for between
three (Ms Wadhwani’s position) and five (State Farm’s position) yecrs, visits to health
profcssionals were unabated. Ms Wadhwani was cxamined by an orthonaedic surgeon (Dr.
Nguyen) and two neurologists (Drs. Koponen, and McKenzie). She als» saw Dr. Cameron
rcgularly. Pain in her knees was becoming worse but Ms Wadhwani was unwilling to undergo
the suggested treatment of cortisone injections followed by arthroscopic swrvery if her symptoms
did not improve.

[14]  OnMay 17, 2000 Dr. Cameron reported that Ms Wadhwani:

“related that her job required her to be in the job upwards to twelve Hours per day
and this was very difficult for her. She related difficulty walking »nd standing
due to knce pain...She related difficulty in concentrating as wel as ongoing
insomnia.”

[15]  OnJanuary 15,2001, Dr. Camcron advised Mr, Daly:

“She has chronic/patella/femoral syndrome, headache and posttri.umatic (sic)
syndrome, Tler prognosis is guarded as it has now been over three years since
the accident. It is unclear at present whether or not her symptoms ac:d health will
recover to her pre accident level.”

[16] By the time Dr. Koponen saw her in June, 2001, Ms Wadhwani was frustrated. Her
symptoms were not improving but she seemed unwilling to undergo the follow up investigations
proposed by the neurologist. In October, 2001, after examining Ms Wadl:wani, Dr. Jacobs, a
family physician with additional training in chronic pain medicine concluded

“Tt is my opinion...(his lady has a poor prognosis for any long-term» relief of her
ongoing pain...she will continue to suffer with a chronic pain disorder and. . has
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severe impairments and ongoing disability as a result of this motor vchicle
accident.”

[17] On September 20, 2004, Dr. Cameron wrote a short nole to Ms Wachwani’s lawyer. Tt
read:

“Ms Wadhwani has a permanent disability. She has chronic pain fi:- which there
is no cure but only management as her condition is chronic. T havc known her
for 19 ycars and she has not had any pre existing condition.”

[18] Throughout thesc ycars, Ms Wadhwani continucd to work.

f19] In 2005 Ms Wadhwani was asscsscd a number of times and cours.s of trecatment were
recommended. Previously reported symptoms persisted. Finally, in August, 2005, Ms Wadhwani
stopped working. She has not returned.

(20]  Unsuccessful attempts to mediate certain issues were the subject of reports dated
February 6, 2006 (the cost of a surface electromyography or SEMG assessnient) and August 30,
2007 (the claim for income replacement benefits). This action was commenced on December 20,
2007. More than ten years had passcd since the accident,

(21] Paragraph 14 of the statement of claim alleges Ms Wadhwani bucame disabled “and
unable 1o work at her chosen carcer path” in the “eighth year following” 1:3¢ accident, Similar
but not identical claims for relief are set forth in paragraphs 1 and 20 of the statement of claim.
Paragraph 20 A (i) of the statement of claim seeks payment ol income ~eplacement benelils
“[rom on or about August, 2005...as long as” Ms Wadwhani “remains di~abled” at the rate of
$400 per week. While paragraph 1 A (i) of the statement of claim does 1ot contain a similar
temporal limitation, it is my understanding income replacement benefits are not sought for any
carlier period.

[22] The statement of claim also alleges State Farm failed to fimd “necessary medical and
rehabilitation treatment and modalities” and alleges the failure is wroroful and malicious.
Paragraph 12 of the statement of claim alleges:

“the failure by State Farm Insurance to fund and otherwise pay for therapy treatments
caused a worsening of her condition and cansed her to become divubled approximatgly
cight years following the September 26, 1997 motor vehicle acciden:

CLAIM TO INCOME REPLACEMENT BENEFITS

[23] Section 4(1) of SABS sets forth the eligibility criteria for a person seeking income
replacement benefits. Insofar as is relevant it states:
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4. (1) The insurer shall pay an insured person who sustains an impai-ment as a
resull of an accident an income replacement benefit if the insured person meets
any of the following qualifications:

1. The insured was employed at the time of the accident and. as a
result of and within 104 weeks after the accident, suffers a subst.antial
inability to perform the essential tasks of that employment. (Emphasis
added)

[24]  If the criteria are met, income replacement benefits arc to be provide:. for the period
outlined in section 5. It reads:

5. (1) Subject to subscction (2). an income replacement benefit is p::vable during
the period that the insured person suffers a substantial inability o perform the
essential tasks of the cmployment in respect of which he or she quulifies for the
benefit under section 4. O. Reg. 403/96, 5. 5 (1).

(2) The insurer is not required to pay an income replacement bene [it,
(a) For the first week of the disability;

(b) For any period longer than 104 weeks of disability, unless, as a result
of the accident, the insured person is suffering a comple:e inability to
engage in uny employment for which he or she is reasonubly suited by
education, training or experience; (Emphasis added)

[25]  The partics scemed to agree that unless one of the qualifications ir section 4 is met an
analysis of section 5 is unnecessary. For the reasons set forth below | am na: as certain but I start
with section 4,

[260] In jts amended factum, State I'arm advanced three reasons why Ms, ‘Wadhwani did not fit
within section 4. Two of those were pursued in oral argument, A defence besed on the limitation
period set forth in s. 281.1 of the /nsurance Act, was nol.

[27]  Stale Farm also submitted it did not, at any time, reccive a disability sertificate within the
meaning of SABS. It argued delivery of a certificale was mandatory unde: s, 35(2) SABS and
that the failure to provide one is fatal. I do not agree with State Farm’s -ubmjssion. Scction
35(6)(a) of SABS gave State Farm the right to reject the claim for income “eplacement benefits
on that ground but | havc seen no evidence it did so. Its decision was bised, instead, on the
medical evidence it received. In my view it is too late for State Farm to chan i its course.

[28]  State Farm’s principal position is based on its assertion that M» Wadhwani cannot
cstablish on the balance of probabilities that she suffered “a substantial inanility to perform the
essential tasks” of her cmployment as an aesthetician “as a result of or withir, 104 woeks afier the
accident” as set forth in 5. 4(1) of SABS. Its submission is based on:

a. Ms Wadhwani’s return to work almost immediately and the fact she
continued on, albeit with difficulty, for almost eight years;
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the absence of any medical opinion concluding Ms Wadhwar:i had met the
requirements of scction 4(1); and

the Kingsway report dated February 16, 1998 which concluded Ms
Wadhwani was not “substantially disabled from performing the essential
tusks of her job.”

P.007-017

[29] Despite Mr. Schnarr’s able submissions, I am not satisfied there is no genuine issue
requiring a trial as required by Rule 20.04(2)(a). While Ms Wadhwani did “cturn to work, there
is conflicting evidence as to precisely when that occurred and with respect to her ability o
function. The cvidence introduced during the motion did not satisfy me Ms Wadhwant’s return
1o work was almost immediate and continued without further interruption,

[30] Ms Wadhwani addressed her return to work in paragraph 43 of her first affidavit. She

deposced:

“I did miss time from work following my accident however, :he more time
1 missed, it became clear to me I may losc my customers and for this
reason, [ iried to go back to work as quickly as I could even though I was
suffering from significant pain problems, ongoing disabilit.. swelling in
my lower extremities, back pain, neck pain, shoulder pain, I ;adaches and
a sleep disorder. I developed a chronic pain problem and d:izing the first
two (2) ycars following my accident, I was working but | cerainly was not
performing all of my duties or my responsibilities...T considered myself to
be disabled, as did my family doctor which is why hc wis prescribing
medication and treatment, for me.”

[31]  Dr. Cameron made the following comments within a year of the accident:

“The patient was reviewed on August 4, 1998 with ongoing vomplaints of
neck pain and beadaches and she appeared upset and depre:sed with her
situation. Knee pain persisted. She also complained of ongoing insomnia.
She was not attending physiotherapy at this time as the insurence company
had disconiinued the benefits. ..

Iler prognosis for improvement is good with time; but, it is difficult to
predict when she will reach her pre-accident level of healilt.  Since it is
one year since the original injury, her condition is becoriing chronic.
Further observation and medical treaiment will be required and I will
conlinue o monitor the patient at regular intervals,”

[32] Indeed, Ms Wadhwani pursued income replacement benefits in 199% following receipt of
State Farm’s February 24, 1998 letler advising Ms Wadhwani of Kingswa.'s findings and that
income replacement benefits would cease March 9, 1998.

[33] In paragraph 41 of her first affidavit, Ms Wadhwani said:
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“] have also sought to have my income replacement benefits paid for the
period of time [ was tolally disabled following my September 26, 1997
accident and thereafler, when it became impossible for me 0 work any
longer in any career path by way of my training, education vr cxperience
as of August, 2005 when [ stopped working altogether as @ result of my
pain problems.”

[34] As indicaled previously mediation failed and no action was communced. [Towever, Ms
Wadhwani has ncver conceded she did not fulfill one of the qualification: set forth in section
4(1). To the contrary, she has steadfastly maintained she did qualify and th:at she should not be
faulted for trying to perseverc in the face of economic necessity, She has a poinl. As evidenced
by section 11 of SABS, attempts to return to work are encouraged. It reads:

11. A person receiving an income rcplaccment benefit may retumn o or start
an cmployment at any time during the 104 weeks followiny, the onset of
the disability in respect of which the benefit is paid without affecting his
or her cntitlement to resume receiving bencfits under this Part if, as a
result of the accident, he or she is unable to continue in the employment.
0. Reg. 403/96, s. 11.

[35] Statc I'arm points to the fact that Ms Wadhwani has not producec a single report of a
health professional which supports Ms Wadhwani’s view of the effect of her health concerns on
her ability to perform her job during the first 104 weeks after the accident.

[36] While it is true no onc has opined that Ms Wadhwani mel (:: statutory tesi, for
unexplained reasons it does not appear that anyone other than Kingsway «was asked to address
the question. Kingsway's report was prepared five months post-accident and not updated. Dr
Cameron was clearly concerned and sympathetic. He noted the continuation of Ms Wadhwani’s
ditficulties in May, 2000. That observation was approximately 141 week: post accident and it
did not go as far as paragraph 43 of Ms Wadhwani’s first affidavit suggesis. Nonetheless, it is
not clear to me whal s answer would have been if asked whether Ms Wadhwani fulfilled one of
the qualifications in scction 4(1). The fact Ms Wadhwani continued to work, with difficulty,
until August, 2005 does not convince me Ms Wadhwani cannot possibly «stablish she suffered
“a substantial inability {o perform the cssential tasks” of her employment within 104 weeks of
the accident. A more detailed analysis of her work history during that ime period 1s, in my view,
required.

[37] Even if Ms Wadhwani fits within scction 4, did any obligation of $tate Farm to provide
income replacement benefits end prior to August, 2005? Section 5 bears repeating. It reads:

5. (1) Subject to subsection (2), an income replacement benefit is payable during
the period that the insurcd person suffers a substantial inability t perform the
cssential tasks of the employment in respect of which he or she qualifies for the
benefit under section 4. O. Reg. 403/96, 5. 5 (1).
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(2) The insurcr is not required to pay an income replacement bene!it,

(a) Ior the first week of the disability;

(b) For any period longer thun 104 weeks of disability, unless. as a result
of the accident, the insured person is suffering a compleiv inability to
engage in any employment for which he or she is reasonuoly suited by
education, fraining or experience, (Emphasis added)

[38] As evidenced by paragraphs 2, 12, 15, 17 (where it appears for the sccond time al page
13), 18, 20, 21 and 22 of the statement of claim and paragraphs 10, 11 and 35 of her September
24, 2009 atfidavit, Ms Wadwhani has repeatedly alleged she became incinable of working in
August, 2005.

[39] Her statements are supported. As outlined above, in 2004, Dr. Cawmeron described Ms
Wadwhani as having “a permanent disability”.

[40] Ina November 27, 2007 letter to Ms Wadhwani’s counsel, Dr. Came:on wrote:

“She appears to have reached her maximum level of medical secovery and
therefore her prognosis for improvement is guarded...Her motivation to
work is good but because of pain she cannot work at her regular job or at
any job at present.”

(41]  OnMarch 18, 2010, Dr. Aldridge, a chronic pain specialist, wrotc:

“Having reviewed the above documentation and cxamined the claimant, it
is my clinical opinion that Ms Wadhwani’s prognosis is povr, and she is
significamly disabled in regards to her occupational duties for the
foreseeablc future.” (Emphasis added)

[42]  As can be seen, section 5(2)(b) rclieves the insurer of the obligation to provide income
replacement benefits unless the insured is able to salisfy the higher “complete inability to
engage...” test. Section 4 appears under the heading “Eligibility Critctia” Section 5 appears
under the heading “Period of Benefit”. However, the petiod of benefit is not the only thing
addressed by section 5(2)(b). It addresses criteria. Instead of the phrase “104 weeks after the
accident”, scction 5(2)(b) refers to the period “longer than 104 weeks of disa bility”. Rather than
requiring “substantial inability to perform the essential tasks” of the insured’s pre-accident
employment, section 5(2)(b) requires satisfaction of the more stringent “complete inability to
cngage in any employment for which he or she is reasonably suited by ccucation, training or
cxperience.”

[43]  Ttis tempting to conclude that scction 5(2)(b) is only operative if onc of the qualifications
set forth in section 4 is met and to acccpt section 4 is a pre-condition to the »peration of scetion
5. The structure of the regulation supports the argument. So does Burtch v. Aviva Insurance
Company of Canada, 2009 ONCA 479, where section 5(2)(b) was described as being the
“standard for entitlement to a continuing income replacement bencfit uncer s, 4" (para. 23)
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(Emphasis added). However, in that casc the partics agreed the insured had satisfied section 4. Is
it possible for an msured to fail to mect any of the qualifications sct forth i section 4 but to fit
within section 5(2)(b)? Section 5(2)(a) refers to “the disability”.  Scetion 5(2)(b) does not
include “the” in its description of “disability”. The word “disability” docs :10t appear in scction
4 at all. Arc any of thosc obscrvations significant? In my view, they may be

[44] [ have not been referred to any authority which analyzes the inter-rclationship between
sections 4 and 5(2)(b) of SABS. In my view, there are significant issues ¢ fact and law to be
resolved relating to cntitlement to and potentially quantification of income replacement benefits.
Those issues should be resolved at trial on a full cvidentiary record: Cipizar v. RBC General
Insurance Co. (2008), 92 O.R. (3d) 714 (Div. Ct.). The amendments to Ruie 20 do not, in my
view, justify a dismissal of Ms Wadhwani’s claim to income replacement bencfits for the period
from August, 2005 onward at this stage of the proceedings.

CLAIM TO MEDICAL AND REHABILITATION BENEFITS

[45]  The claim to medical and rehabilitation benefits is made by Ms Wadkwani in two
different locations using different phraseology. Paragraph 20 A (iii) seeks:

“Payment of such medical, rehabilitation and care benefit expenses. preseriplion
expenses, and traveling (sic) expenses, as may be found by this Honeurable Court
to be due and owing to Ms. Wadhwani by State Farm”,

[47]  Details of the expenscs that are the subject of this portion of the clain: were not provided
lo me.

[48] The opcrative provisions of SABS are as follows:

14. (1) The insurcr shall pay an insured person who sustains an
impairment as a result of an accident a medical benefil. Q. Reg. 403/96,
s. 14.(1),

(2) The medical bencfit shall pay for all reasonable z:d necessary
cxpenses incurred by or on behalf of the insured person as a result of the
accident for,

(a)  medical scrvices;

(b}  chiropractic, psychological, occupational Iherapy and
physiotherapy services;

(¢)  medication;

()  other goods and services of a medical nature that the
insurcd person requires. O.Reg. 403/96, 5.14 (21,
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15. (1) The insurer shall pay an insured person who sustains an
impairment as a result of an accident a rehabilitation bene[it. O. Reg.
403796, 5. 15 (1).

(2) The rehabilitation benefit shall pay for reasonable znd necessary
measures undertaken by an insured person to reduce or eliminate the cffects
of any disability resulting from the impairment or to facilitale the insured
person’s reinlegration into his or her family, the rest of soviety and the
labour market. O. Reg. 403/96, 5. 15 (2).

(3) Measures to rcintegrate an insured person into the libour market
include mcasures thal are rcasonable and necessary 1o enable the
person to,

(@)  cngage in employment that is as similar & possible to
cmployment in which he or she engaged before the
accident; or

(b)  lead as normal a work life as possible. O. Reg. 403/96,
s. 15 (3).

(4) In determining whether a measure is reasonable and necessary for
the purpose of subscction (3), the insurer shall conside- the insured
person’s personal and vocational characteristics. O. Reg. 403/96,
s. 15 (4).

P.011-017

(491 The benefits are subject to temporal and monetary limits. State Farm submits this portion
of the claim cannot procced. Paragraph 63 of its amended factum cxpresses State J'arm’s
position as follows:

“Although the plaintiff has been denied certain medical and rehabilitation benefits
by State Farm since the time of the molor vehicle accident, she has not sought
mediation in respect of medical or rehabilitation benefits.

[50]  State Farm’s position is that absent mediation, the court “has no jurisdiction to hear these
claims until mediation has taken place.”

[51]  The Jnsurance Act, R.8.0. 1990, c. 1.8 describes the dispute resolutii-n process as

follows:

279. (1) Disputes in respect of any insurcd person’s otitlement to
statutory accident benefits or in respect of the amount of statisiory accident
benefits to which an insured person is entitled shall be resolved in
accordance with sections 280 to 283 and the Statutory Ace dent Benefits
Schedule. R.8.0. 1990, ¢. 1.8, 5. 279 (1); 1993, ¢. 10, s.1.
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280. (1) Fither the insured person or the insurer may refer to a mediator
any issue in dispute in rcspect of the insured person’s entitlement to
statutory accident bencfits or in respeet of the amount of statuiory accident
benefits to which the insured person is catitled. R.S.0. 1990, c. L8,
s. 280 (1); 1993, ¢. 10, s. 15 1996, ¢. 21, 5. 35 (1)

281. (1) Subject to subscction (2),

(a)  the msured person may bring a proceeding .21 a court of
competent jurisdiction;

(b)  the insured person may refer the issues in Jispute to an
arbitrator under section 282; or

(¢}  the insurer and the insured person may agree i¢ submil any
issue in disputc to any person for arbitration in accordance
with the Arbitration Act, 1991, 1996, ¢. 21, 5. 7.

(2) No person may bring a proceeding in any court, riier the issues
in dispute to an arbilrator under section 282 or agree to submit an
issue for arbitration in accordance with the Arbitration Act, 1991
unless mediation was sought, mediation failed .... 1996, ¢. 21, 5. 37.

[52] State Farm’s position is that s. 281(2) of the Insurance Act is only s:tisficd if the issue of
medical and rehabilitation expenses was contentious and efforts to achicve » consensus through
mediation were undertaken and unsuccessful.

[53] Mr. Schnarr concedes the mediator’s report dated Junc 16, 1998 re;erenced medical and
rehabilitation benefits. ‘The mediator said that Ms Wadwhani sought a mecical benefit “to fund
cost of prescription drugs” and a rchabilitation benefit “to fund orzoing physiotherapy
treatments” and indicated the partics “agreed” the issues were “not in dispuic” at that time.

[54] Mr. Schnarr submits that fact does not assist Ms Wadhwani. Merelv mentioning the fact
the parties mght requirc assistance in the vague manncr outlined in 1998 is, Mr. Schnarr
submits, insufficicnt. Jn other words, mecdiation cannot “fail” unless there is aclive
disagreement.

[557 Mr. Schnarr relies, principally, on Amorini v. Select Coffee Roasters Inc., [2001] O.J. No.
581 (Div. Ct), Christakos v. Dominion of Canada General Insurance, | 9971 Q.J. No. 1279
(8.C.1.) and Wanche v. Liberty Mutual, [2001] OJ. No. 579 (Master). In each, an action
commenced without a mediation first taking place was dismissed. Tn Amerini no mediation of
any kind had occurred.

[56] Inthrce pre-dmorini decisions, members of this Court dealt with si:uations where some,
but not all, issucs raised in a statement of ¢laim had been mediated. 1n cas ¥ case, the defendant
unsuccesslully moved for an order dismissing the portion of the accident bexefit claim which had
not been mediated; Pilon v. Zurich, [1998] Q.J. No. 333 (Gen. Div.); Roye! (nsurance v. Pisani,
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[1994} O.J. No. 2616 (Gen. Div.); Woodman v. State Farm Mutual Autom-vhile Insurance Co.,
[1999] 0.J. No. 521.

{57] In dismissing the insurer’s motion in Woodman, Charbonneau JI. held

“The legislator (sic) appcars to have sct up a comprchensive scheme for
the ordetly resolution of accident benefits claims and it should normally
be followed. In the present case...T see valid reasons ne! to hold the
plaintilf to the strict technical adherence to the requirements «f the section.
The factors which militate in favour of this approach are:

1. The plaintiff advised the defendant of this claim sack on June
12", 1997,

2. There had been a failed mediation involving the seme accident,

3. Although the defendant drew the plaintiff’s attent.on (o section
281...the defendant continued to negotiate. ..,

4, Although the defendant brought this motion ...some 9 months
after (irst raising the issue, the defendant cousented to 7
adjournments and pursued attempts to settle ullowing the
limitation period to run its course in the meantime.”

[58] In this case, there were three failed mediations. Two focused on income replacement
benefits and the third the cost of an SEMG. As outlined above, medical and rehabilitation
expenses were mentioned in the first mediator's report albeil under :he heading “Issues
Resolved”.  In reality, they appcar to have been issues which were deferres and not mentioned
again.

[59] Inmy view, scction 281 (2) of the Jnsurance Act is not so broadly drzfted so as to require
a detailed analysis of every issue raised in a mediation. Indeed, such an asalysis is impossible
here. Given the purpose of mediation, the brevity of each mediator’s report is unsurprising. It is
not ¢ven clear to me from the reports who participated in the mediations. (ounsel conceded the
reports offered limited assistance. In short, the evidentiary record befiize me gives me no
confidence the issucs of medical and rehabilitation benefits were not specifically discussed.
Since the partics could not even resolve the SEMG claim for $401.95 in F:bruary, 2006 T have
little doubt no agrcement was or would have been reached on other. more economically
significant, items.

(60]  Unlike Amorini, mediations were held before this action commenced. They all failed.
One specilically rclated to a medical benefit c¢laim. The statutory precondition to the
commencement of this action was satisficd. The partics did not provide 1> me a copy of State
Farm’s statement of defence. Even if this issue was raised there, the motion: to dismiss a portion
of this action based on a failurc to satisfy a statutory precondition shou:i have been brought
immediately. No other grounds for dismissing Ms Wadhwani’s clairis for medical and
rehabilitation expenses were advanced. Those claims may continue. State }'arm has the right, of
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course, to pursue its argumcnt that such claims arc subject to the ten yuar limit set forth in
section 18(1)(a) of SABS.

OTHER CLAIMS

[61] The plaintiff also secks $35 million in additional damages for “breac’ of contract, breach
of fiduciary duty and other damages (sic)” and the same amount as “[pluni.ive, aggravated and
exemplary damages for “bad faith'™.

[62] While unclear, it may be that the use of the phrase “other damagces™ was intended to
cover any other cause of action set forth in the statement of claim. For exan:ple, in paragraph 18
of the statcment of claim, it is alleged State Farm was negligent although negligence is not
mentionced in the prayer for relief. Despitc the length of the statement 0. claim, aside from a
conclusory statement, it does not set forth facts capable of supporting each constitucnt clement of
a cause of action founded in negligence,

[63] The claim is similarly dcficient to the extent it alleges a breach of liduciary duty. Tt is
well established an insurance contract docs not, of itself, impose obligations on an insurer which
are fiduciary in nature; Ferme Gerald Laplante & Fils Ltee v. Grenville Patron Mulual Fire
Insurance Co. (2002), 61 O.R. (3d) 481 (C.A.), Warrington v. Great-Wes: Life Assurance Co.
(1996), 139 D.L.R. (4™ 18 (B.C.C.A.).

[64] In Lac Minerals Lid. v. nternational Corona Resources lid., [1959] 2 S.C.R. 574, the
Supremc Court of Canada observed:

“Relationships in which a fiduciary obligation have (sic) iecn imposed
seem to possess three general characleristics:

(1) The fiduciary has scope for the cxercisec of some discretion or
power.

(2) The fiduciary can unilatcrally exercise that power or discretion so
as to affect the beneficiary’s legal or practical interests.

(3) The beneficiary is peculiarly vulnerable to or at the merey of the
fiduciary holding the discrction or power” (para. 32)

[65]  The Court held dependency or vulnerability to be indispensible clennts.

[66] In this case an allegation of breach of fiduciary duty is made and the basis for the
allegation of breach is articulated. However, the basis for an allegation :hat a fiduciary duty
existed is not articulated.

[67] Ms Wadhwani’s lengthy affidavit addresses ongoing medical issues and Ms Wadhwani
expressed her view that State Farm has breached its “contractual duty”. “ he affidavit does not
set forth any additional circumstances with respect (o the relationship wi:h State Farm which
could impose upon State Farm obligations which are fiduciary in nature. Given the scope of
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State Farm’s notice ol motion and the requirements of Rule 20.02(2), more was required.  The
relationship betwcen insurer and insured is not, abscnt special circumstances, different [rom
other commercial relationships “in which the interest of the parties arc no:. the same and each
party sceks to sccure its own interest and can reasonably believe only thiu the other party is
doing the same.” (Baldwin et al. v. Daubney et al. (2005), 78 O.R. (3d) ©93 (S.C.J.) affirmed
(2007), 83 O.R. (3d) 308 (C.A.)). I can find no basis for elcvating the contr::ctual relationship to
one which is fiduciary in nature.

|68] To the cxtent the plaintiff relies on causes of action based on neglizence and breach of
fiduciary duty, I am satisfied there is no genuine issue requiring a trial. ‘There is a genuing issue
requiring a trial to the cxtent Ms Wadhwani claims Statc Farm breached its contractual
obligation by failing to provide the statutory accident bencfits outlined above.

[69] State Farm’s motion also secks to dismiss the claim for “[pluniive, aggravated and
cxemplary damages” based on an allcgation State Farm acted in “bad faith”,

[71] Punitive damages arc not compensatory. They are designed 1o adcress the purposes of
retribution, deterrence and denunciation and may be awarded where there is misconduct that
offends the court’s sense of decency: Whiten v, Pilot Insurance Co., [2002] i S.C.R. 595; Fidler
v. Sun Life Assurance Co. of Canada, [2006} S.C.R. 3.

[72] A contract of insurance carries with it an implicd obligation on the part ol an insurer to
act in utmost good faith. An insurer is, therefore, required “to act prompi.yv and fairly at every
step of the claims process™ 702535 Ontario Inc. v. Lloyd's London, Non-~.larine Underwriters
(2000), 184 D.I.R. (4™) 687 (Ont. C.A.) at paras. 28-30.

[73] An insurer has cvery right to investigatc and assess clabms. A:n award of punitive
damages is cxceptional and is only to be made in circumstances where :here is a finding of
“coregious and extremc” misconduct by the insurer; Ferme Gerald Lap.ante & Fils lee. v.
Grenville Patron Mutual Fire Insurance Co., supra, at paragraph 87.

(741  In Fidler, the plaintiff failed to obtain an award of punitive damages although the insurer
decided to terminate disability benefits in the absence of any medical ev:dence indicating the
insured was able to return to work.

[75]  Whiten v. Pilot Insurance Co., [2002] 1 S.C.R. 595 is an illustzulion of the kind of
offensive behaviour which must exist. In that casc, there was a steadfast und dogged refusal to
accept a claim despite overwhelming cvidence there was no basis to deny it

[73] Ms Wadhwani alleges State Farm received, throughout, informaiion from the various
physicians and other health professionals with whom she mct, knew details of the prescriptions
she was taking and the treatments required. In paragraph 45 of her Scptemler 24, 2009 affidavit
she deposes:
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“State Farm Insurance denied payment ot funding for the same notwithstanding
the evidence which they were aware of, of my continuing disability,”

[76] She alleges that without funding she could not obtain all of the ncoded treatments and
therefore, her condition worsened to its current state, State Farm denics the allegation. M,
Schnarr acknowledges State Farm did not fund every request. Stale Farm’s refusal to fund
certain expenses in 1998 was based on a rcport prepared several months earlier by a health
profcssional il retained. Ms Wadhwani was offered a DAC assessment hat did not respond.
State Farm dcnies receiving any [urther treatment plan until 2005 although Ms Wadhwani
alleges onc was sent in 2003, During the period from 2005 until 2007 State Farm funded ten of
fourtcen treatment plans. Where not funded, Mr. Schnarr submits State "arm’s decision was
supported by the opinions of its health professionals.

[77]  In this case, the evidence to support the allegation of bad faith is too ihin.

[78] State Farm’s refusal to pay income replacement benefits was suppurted by the opinions
of Kingsway, its claims consultant McCully and by the fact it believed the reium to work was not
temporary or sporadic but copstant until 2005. With respect to medic:! and rehabilitation
benefits, portions of the claims have becn allowed and paid. Portions have not, Statc Farm’s
decisions were supported by the medical input it received. Ms Wadhwuni has, on scveral
occasions, been unwilling to accept recommendations of medical professionals she has chosen.
She has followed different courses of action and disagreement with the insurer has, on occasion,
occurred.

|79]  The refusal of State Farm to fund an SEMG when first requested ort July 29, 2005 seems
to be one of the main factual pillars upon which the “bad faith” claim is founded. Mr. Daly
submitted State arm’s refusal was wrongful and resulted, necdlessly, iz a worsening of Ms

- Wadhwani’s physical ailments and the onset of psychological issues. T:e result, he says, is
depression, disillusionment, helplessness and complete frustration.

[80] Ms Wadhwani’s current well-being is of concern. Jlowever, thee is no cvidence to
cstablish misconduct on the parl of State Farm with respect to the SEM{. In fact, there is
cvidence a fast-track assessment was completed in early September, 21105, It appears the
assessor concluded the proposed SEMG investigation was not reasciable or necessary.
Unsuccessful efforts 1o resolve the dispute through mediation were made belween November 25,
2005 and February 6, 2006.

[811 The procedure was rccommended again in March, 2007. Again St:te Farm declined the
request for funding, Stale Farm alleges Ms Wadhwani failed to attend i scheduled insurer’s
examination to determine the rcasonableness of the proposed trcatment. Shortly before this
motion was brought and for strategic reasons, State Farm forwarded a cheque in the amount of
the payment originally requested plus interest. Duc to difficult financial circumstances at the
time or reccipt, Ms Wadhwani used the moncey for personal purposes.
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[82] Given the small amount in issue and the circumstances surrouncing the request for
funding, disappointment in State Farm’s intransigence in respect of the SEMG is understandable
but the evidence does not come close to providing a basis for a finding ! bad faith. Even if
Statc Farm’s position is ultimately unsuccessful, I have scen no basis for alleging misconduct. 1
am satisfied the issue of bad faith is not a genuine one requiring a trial. Therefore the claims for
punitive and exemplary damages based on “bad faith” cannot stand.

[83] Since the claim to aggravated damages is, similarly, based on an alle.ation of bad faith, it
must, similarly, be dismissed: Fidler, supra at paragraphs 51 and 52.

CONCLUSION

[84] Pursuant 1o Rule 20.01(3) the following portions of Ms Wadhwani’s claim are to be
dismissed:

a. The claim for punitive, aggravated and exemplary dam::ges for “bad
faith” set out in paragraphs 1.A(ii), 8, 14, 15, 20, 26 und 28 of the
statement of claim.

b. The claim for damages based on an allcged breach of I"duciary duty
sct out in paragraphs 1.A(iii), 14 and 26 of the statement .’ claim.

¢. The claim for damages based on negligence set out in piragraph 18 of
the statement of claim.

[85] ‘There are, in my view, genuine issucs requiring a trial with respect to the claim for
income replacement benefits, the claim for medical and rchabilitation bene:its and the claim for
damaggs for breach of contract.

[86] Absent agreement of the partics cost submissions are requested by J..ne 11, 2010,

“GRACE I.*

Releascd: May 10,2010

TOTAL P.0O17



